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United States Court of Appeals for the 
District of Columbia 


a. District Court of the United States for the 

District of Columbia 

At Law No. 88589 

Salvatore Mancari, Plaintiff, 

vs. 

Frank P. Smith, Inc., A Corporation, Defendant . 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration 

Filed March 3 - 1937 

In the District Court of the United States for the District 

of Columbia 

At Law No. 88589 

Salvatore Mancari, 3459 - 14th St., N. W., Washington, 

D. C., Plaintiff, 

vs. 

Frank P. Smith, Inc., A Corporation, c/o Sidney West, 
Inc., 14th and G Sts., N. W., Washington, D. C., De¬ 
fendant. 

First Count 

The plaintiff, Salvatore Mancari, sues the defendant, 
Frank P. Smith, Inc., a corporation, by reason of the fol¬ 
lowing facts: 



- SALVATORK MAN CAR I VS. FRANK P. SMITH. 

1. The plaintiff avers that on, to-wit, the 11th day of 
March, 1936, and for a long time prior thereto, the defen¬ 
dant corporation was doing and transacting business in 
the District of Columbia. 

2. The plaintiff avers that on, to-wit, the 11th day of 
March, 1936, in violation of the plaintiff’s right of privacy, 
the said defendant, by and through its agents, servants and 
employees, wrongfully, unlawfully, wdlfully and mali¬ 
ciously, and for commercial and advertising purposes, pub¬ 
lished and caused to be published certain words and figures 
of and about the plaintiff wrherein the plaintiff’s name was 

unlawfully, wrongfully, willfully and maliciously 
2 used without the plaintiff’s knowledge or consent, 
which said publication w r as made in the City of 
Washington, District of Columbia and elsewhere, and which 
said publication is in the words and figures following, to- 
wit: 

SALVATORE MANCARI IS MISSING—WIDE 
SEARCH BEING MADE 

Frank P. Smith, Inc., Offers Reward for Producing Valued 

Prospect 

One of the most intensive manhunts in years was insti¬ 
tuted today by Frank P. Smith, Inc., in an effort to solve a 
mysterious disappearance that has baffled the organization 
for months. 

Today’s bold step climaxes a long series of attempts to 
locate this missing man and discover some reason for his 
continued absence. The announcement of a worth-while 
reward in the nature of substantial savings on the kind of 
shoes he wears will do much, we believe, to bring about his 
return and solve the mystery. 

Representatives of Frank P. Smith, Inc., were confident 
they could find their man, they honestly believe that once 
a man enjoys the style, fit, comfort and longer wear of 
“Foot-Joy,” the shoe that’s different, he will wear them 
again—in fact there is no fairer test of “Foot-Joy’s” 
economy than to compare the low cost of wear per day 
with that of many shoes in America. 

Men who have worn “Foot-Joy” know what a value they 
are at their regular price; they will be quick to take ad¬ 
vantage of the present price before the increase. They 
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know the quality is unchanged, they realize they are get¬ 
ting superior materials and workmanship that have built 
“the shoe that’s different,” they realize that “Foot-Joy’s” 
give them absolute comfort—that different feeling. When 
a man has once been fitted properly with “Foot-Joy’s” he 
will w r ear them on all occasions. 

3 Wanted! 

Reward Offered for Producing Salvatore Mancari 

We want this man; he’s too valuable to lose! When last 
seen he was wearing a pair of shoes and apparently well 
pleased. When found he probably will still be wearing 
them! If he will make his first visit to the Frank P. Smith, 
Inc., a substantial reward in foot comfort awaits him. See 
details below. 

3. The plaintiff avers that as a result of the publication 
aforesaid, made in the manner aforesaid, he has suffered 
mortification and humiliation, and his name has been pub¬ 
licly used without his knowledge or consent for commercial 
and advertising purposes, and he has suffered in mind and 
body and has been thereby made a subject of ridicule and 
scorn. 

Wherefore, the plaintiff brings this suit and claims dam¬ 
ages of the said defendant in the sum of Twenty-Five Thou¬ 
sand Dollars ($25,000.00), besides costs. 

# * # 

JOSEPH C. TURCO 
FRANK DE NUNZIO 
Attorneys for Plaintiff. 


4 Demurrer of Defendant to Plaintiff’s Declaration 

Filed Mav 14 1937 

# • • 

Comes now the defendant, Frank P. Smith, Inc., a cor¬ 
poration, by Charles V. Imlay and John R. Reed, its at¬ 
torneys, and says that plaintiff’s declaration, and the first 
and second counts thereof are bad in substance. 

Note 

The points intended to be argued in connection with the 
above demurrer and the two counts thereof respectively 
are as follows: 



4 


SALVATORF. MAXCARI VS. FRANK P. SMITH. 


I. 

First Count. 

A. The allegations do not constitute a right of action for 
“violation of plaintiff’s right of privacy”. 

(1) The count is not sufficient under definitions of lead¬ 
ing cases establishing actions for “violation of rights of 
privacy”. 

(2) The count is not sufficient under rulings of this court 
to the extent that those rulings establish a “right of pri¬ 
vacy”. 

II. 

Second Count. 

A. The alleged words do not constitute libel per se. 

B. In the absence of an averment of special damage the 
alleged words do not constitute libel per quod. 

in. 

First and Second Counts. 

A. The nature of the subject matter rebuts the necessary 
element of malice in the alleged rights of action. 

5 B. There has been no legal publication of the com¬ 

munication. 

C. Plaintiff fails to state any cause of action because he 
disclaims knowledge of who made the alleged publication 

CHARLES V. IMLAY 
JOHN R. REED 

Attorneys for Defendant 


District Court of the United States for the District of 

Columbia 

Thursday, June 17, 1937. 

Session resumed pursuant to adjournment. 

Hon. James M. Proctor, Justice, presiding. 

• * * 

Upon consideration of the demurrer filed herein, to the 
declaration, it is ordered that said demurrer be, and the 
same is hereby overruled as to the first count of the dec- 
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laration, and is hereby sustained as to the second count of 
the declaration, with leave to plead over to the first count 
of the declaration within thirty days hereof and with leave 
to amend as to the second count of the declaration within 
thirty days hereof. 

Defendant’s Pleas to the First Count of Plaintiff’s 

Declaration 

Filed July 16 1937 

• * • 

Plea No. 1 

Comes now the defendant, Frank P. Smith Company, a 
corporation, by Charles V. Imlay and John R. Reed, 
6 its attorneys, and for a plea to the first count of 
plaintiff’s declaration says: 

Defendant admits that at the times stated in said count 
it was doing and transacting business in the District of 
Columbia as in said count alleged. 

Defendant denies each and every other allegation of said 
count. 

Plea No. 2 

And for a further plea to the first count of plaintiff’s 
declaration defendant by its attorneys aforesaid says: 

That prior to the committing of the alleged grievances 
in said count mentioned, and at the time thereof, defendant 
was engaged in the business of buying and selling shoes 
in the District of Columbia in the store rooms of Sidney 
West, Inc., at 14th and G Streets, N. W.; that among pur¬ 
chases of shoes made by defendant for retail purposes were 
shoes manufactured by Field and Flint Company, of Brock¬ 
ton, Massachusetts, which shoes were made and sold under 
the name “Foot Joy” shoes; that said shoes were pur¬ 
chased outright by defendant and held for sale by defen¬ 
dant on its own account and risk; that at some time prior 
to the time of the alleged grievances in said count men¬ 
tioned said Field and Flint Company made an agreement 
with Reuben H. Donnelley Corporation, of New York, which 
company is in the advertising business, by which the latter 
agreed to furnish advertising matter of the type in said 
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count set forth, that is to say, so-called tear sheets simu¬ 
lating newspaper clippings, with names of prospective cus¬ 
tomers inserted therein by rubber stamp, said advertising 
matter to be mailed by said Donnelley Company to prospec¬ 
tive customers in Washington and other cities, said pros¬ 
pective customers to be selected by said Donnelley Com¬ 
pany; that defendant was not a party to said agreement be¬ 
tween said Field and Flint and said Donnelley Cor- 
7 poration and had no knowledge of the making of the 
same and had no knowledge of the sending of said 
advertising matter to any persons until some samples there¬ 
of were mailed by said Field and Flint to defendant; that 
defendant had no knowledge of the persons to whom ad¬ 
vertising matter of the kind described was so sent until a 
few customers came into defendant’s store aforesaid and 
exhibited the same; that in particular defendant had no 
knowledge of the sending of the advertising matter to plain¬ 
tiff as set forth in the said count until the same had been 
so sent and defendant had been notified thereof by a notice 
from plaintiff’s attorney of an intention to file this action; 
that defendant never authorized either Field and Flint to 
act in its behalf in connection with said advertising nor did 
it so authorize said Donnelley Corporation and that defen¬ 
dant has never had anv dealings of anv kind with the latter. 

Plea No. 3 

And for a further plea to the first count of plaintiff’s 
declaration defendant by its attorneys aforesaid says: 

That the words and figures alleged by plaintiff to have 
been published and caused to be published of and about 
plaintiff were not in fact so published and caused to be 
published of and about plaintiff, for that the same were 
sent through the United States mail addressed to plaintiff’s 
place of business at 3459—14th St., N. W., and received 
there by a person on the premises authorized to receive and 
open plaintiff’s mail; and that any further communication 
of the contents thereof to any other person or persons was 
done by the said person, and not by defendant’s direction, 
authority, or consent and without defendant’s knowledge. 

CHARLES V. IMLAY 
JOHN R. REED 
Attorneys for Defendant 


SALVATORE MANCARI VS- FRANK P. SMITH. 


7 


8 Verdict and Judgment 

Filed April 20 1939 

* • * 

This cause having come on for hearing on the 19" day 
of April, 1939, before the Court and a jury of good and 
lawful persons of this district, to-wit: 


Robert J. Washington 
Gerald J. McDonough 
Milton T. Naylor 
Cora M. Thackston 
Carolyn L. Sorrell 
John F. Baines 


John N. Weisbach 
Harry L. Gray 
Hiram Thompson 
William E. Davis 
Drew H. Beatty 
Israel P. Jackson 


who, after having been duly sworn to well and truly try the 
issues between Salvatore Mancari, plaintiff, and Frank P. 
Smith Inc a corpn, defendant, and after this cause is heard 
and given to the jury in charge, they upon their oath say 
this 20" day of April, 1939, that they find for the defendant 
against said plaintiff, by direction of the Court. 

Wherefore, it is adjudged that said plaintiff take noth¬ 
ing by this action, that said defendant go hence without day, 
be for nothing held and recover of plaintiff his costs of de¬ 
fense of this action. 


By direction Letts J. 

CHARLES E STEWART Clerk 
By C B COFLIN Asst Clerk 


Notice of Appeal 
Filed April 25 1939 

• • • 

Notice is hereby given this 25 day of April 1939, that the 
plaintiff in the above entitled cause hereby appeals to the 
United States Court of Appeals for the District of 
9 Columbia from the judgment of this Court entered 
on the 19th day of April, 1939, in favor of the de¬ 
fendant, By a directed Verdict against said plaintiff, Sal¬ 
vatore Mancari. 

JOS. C TURCO 

Attorney for PI. 
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Memorandum 

April 27, 1939 

Cost bond $250.00 on appeal, filed. 


Assignment of Errors 
Filed April 27 1939 

w • • 

The plaintiff assigns as error committed by the trial 
Court in this case the following: 

1. The ruling of the Court directing the jury to return 
a verdict for the defendant. 

JOSEPH C TURCO 
FRANK DE NUNZIO 
JESSE H CHESSIN 
Attorneys for Plaintiff. 


10 Narrative Statement of Evidence 

Filed August 9, 1939 

* • • 

Be it remembered that upon the trial of this case the 
following proceedings were had and evidence introduced 
and heard: 

Frances Mancari 

Testified that she is the wife of the plaintiff; that during 
the month of March, 1936, she was residing at 3706 Ma¬ 
comb Street, Northwest, in the District of Columbia; that 
on or about the 11th day of March, 1936, she received 
through the mail, addressed to Mr. Mancari, what pur¬ 
ported to be a part of a newspaper, introduced and re¬ 
ceived in evidence and marked Plaintiff’s Exhibit 1, a copy 
of which appears in the declaration; that she could under¬ 
stand the article only a little bit and called her daughter, 
Rosina, for the purpose of reading it to her; that after a 
part of the article had been read to her she called the res¬ 
taurant in order to find out whether or not her husband 
was there (R. p. 17 & IS); that she waited until around 
11:30 or 12:00 o’clock for her husband to return, but he 
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did not come home, so she went to the restaurant located 
on 14th Street. (E. p. 19 & 20); that she asked Mr. Pora 
and Mr. Armando whether her husband had been there 
(at the 14th Street restaurant) that morning, and they an¬ 
swered “No”; that she started to talk to these two men 
and she did not know what to think about her husband; 
that she showed the article to these men (E. p. 20) and 
they said to her that it looked bad (E. p. 21). 

On cross-examination this witness testified that she 
could read only a little English, she saw the name but 
could not read the smaller print; that she called her 
daughter to read the article to her and that her daughter 
is eighteen (18) years of age. 

Q. When she (the daughter) read it to you did she point 
out to you the type at the top is inserted? A. That is right. 

Q. And that that was put in there for advertising 
11 purposes? Did she tell you that? A. No—maybe, 
I don’t know. 

Q. You do not remember, do you? A. No. (E. p. 21). 

That she does not know when she first learned that the 
paper was for advertising purposes (E. p. 22); that Mr. 
Mancari did not return home until about 4:00 o ’clock and 
that she was in trouble during that time; that when Mr. 
Mancari returned she was somewhat relieved (E. p. 22); 
that after her husband’s return her mind was relieved; 
that she did not laugh about it but she did cry (E. p. 23); 
that Mr. Mancari was surprised when he read the article 
(E. p. 23); that after that one conversation they did not 
talk about it (E. p. 24). 

Rosina Mancari 

Testified on behalf of the plaintiff that during the month 
of March, 1936, she resided at 3706 Macomb Street, North¬ 
west, in the District of Columbia; that on the 11th day of 
March, 1936, her mother asked her to read a newspaper 
article, what appeared to be a newspaper clipping, because 
her mother could not read (K. p. 25); that her mother was 
worried and upset after the article was read to her and 
she called up the restaurant seeking her father (E. p. 26). 

On cross-examination Eosina Mancari testified as fol¬ 
lows: 
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That she was eighteen (18) years of age; that she will 
graduate from high school next year; that at the time the 
article was shown to her she was in the Eighth Grade (R. 
p. 27); that she did not think there was anything peculiar 
about the type in the article; that she was too excited to 
pay much attention to the type; that she read only that 
part of the article to her mother which said her father was 
missing because her mother was so excited (R. p. 28); that 
she did not call her mother’s attention to the fact that the 
article was an advertisement for shoes; that she read only 
the headlines to her mother and did not read through the 
document at all; that she merely read to her mother 
12 “Salvatore Mancari is missing—Wide search being 
made” and, “A reward offered for producing”; 
that she read no further and that is all she explained to 
her mother (R. p. 29); that she did not read the article all 
the way through; that it did not occur to her that the read 
explanation would be contained in the lines that followed 
(R. p. 30); that she did not read the entire article and did 
not explain it to her mother (R. p. 31). 

Thereupon the following questions and answers oc¬ 
curred : 

By Mr. Imlay: 

Q. I call your attention to the last paragraph here and 
the words in the last paragraph—two face paragraph— 
that is known in the newspaper language as a box, first, 
“Wanted. Reward Offered for Producing Salvatore Man¬ 
cari. We want this Man. He is too Valuable to Lose, 
When last seen he was wearing a pair of shoes and appar¬ 
ently well pleased. When found he will probably still be 
wearing them. If he will make his first visit to Frank P. 
Smith, Incorporated, a substantial reward in foot comfort 
awaits him. See details below.” 

Will you look at that? It is under the word “Wanted.” 
I understand you correctly to say that you did not read that 
at the time? A. No. 

Q. You did not show it to your mother or explain it to 
your mother? A. No. 

On inquiry made by defendant’s counsel of plaintiff’s 
counsel as to the envelope in which the simulated news¬ 
paper clipping was alleged to have been mailed the latter 
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stated that he had had it, but that it had been misplaced, 
saying that he had looked for it the morning before the 
trial. The envelope was not produced at any time during 
the trial nor was any offer as to its character or markings 
produced at any time. 

13 Armando Parletti 

Testified on behalf of the plaintiff as follows: 

That he knows the plaintiff; that during the month of 
March, 1936, he was employed by the plaintiff in his res¬ 
taurant; that he had a conversation with Mrs. Mancari on 
March 11th, 1936, at the restaurant (R. p. 32); that he had 
the conversation with Mrs. Mancari in the early afternoon; 
that Mrs. Mancari showed him the article and she was ex¬ 
cited ; that she asked if he had seen Mr. Mancari that morn¬ 
ing; that when he saw the article which stated that Mr. 
Mancari had disappeared, he was surprised (R. j>- 33); 
that he did not know where he was except that he had dis¬ 
appeared; (R. p. 34). 

On cross-examination this witness testified that he did 
not see Mr. Mancari that day, but saw him late that night; 
that he did not talk with Mr. Mancari about the article be¬ 
cause he was too busv in the kitchen and he was busv work- 
ing (R. p. 34); that before he left that night he asked Mr. 
Mancari about the thing in the paper and that Mr. Mancari 
was mad (R. p. 35). 

H. Melvin Fones 

Testified on behalf of the plaintiff as follows: 

That he is the officer manager of J. Guiffrida and 
Brothers, who conduct a business at 711 T Street, North¬ 
west, and that he has been employed by them for a period 
of about fifteen (15) years; that he has known the plain¬ 
tiff for about fourteen (14) years; that during the month 
of March, 1936, Mr. Mancari was doing business with his 
firm; that his firm is a wholesale leather and shoe firm and 
that Mr. Mancari operates a shoe repair shop at 3706 
Macomb Street, Northwest, and was operating the shoe 
shop during the month of March, 1936; that on or about 
the 11th day of March, 1936, he received a telephone call 
from Mrs. Mancari, whom he has known for about ten (10) 
years (R. p. 36; that he has talked with Mrs. Mancari over 
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the telephone a number of times and he recognized 

14 her voice; that Mrs. Mancari asked him if he had 
seen Mr. Mancari and he answered “No”; that Mrs. 

Mancari told him that she had received a piece of mail 
stating that Mr. Mancari was missing and she seemed to be 
a little upset (R. p. 37); Mrs. Mancari stated that she had 
not seen Mr. Mancari since that morning; witness assured 
Mrs. Mancari that there must be some misunderstanding 
and that everything sould be all right, but that he would 
see her that evening; that he promised to go by and see 
Mrs. Mancari that evening after work; that that evening 
he saw Mr. and Mrs. Mancari and he read the article in¬ 
volved; that the reading of the article had the effect of 
making him a little excited; that a lot of things ran through 
his mind (R. p. 38); that he was interested in Mr. Mancari 
in a financial way and he wondered what effect that would 
have on him personally; that Mr. Mancari was a creditor 
of the people he worked for; that there was a change in his 
feeling after he read the article because at first he thought 
Mr. Mancari may have been in some difficulties that might 
affect both his business and himself personally; that Mr. 
Mancari was very much disturbed (R. p. 39). 

On cross-examination this witness testified that he had 
been a business man for fifteen (15) or eighteen (18) years; 
that he had a wonder in his mind when he read the article 
as to whether something had not happened to Mr. Mancari 
that would affect his credit standing (R. p. 39 & 40); that 
after he finished reading the article his wonder disap¬ 
peared; that he read the entire article, but that when he 
saw the headlines he was excited; that he has talked the 
matter over with Mr. Mancari on various occasions (R. p. 
40); that he did not know what Mr. Mancari’s state of 
mind was (R. p. 41). 

On re-direct examination this witness testified that he 
was interested in Mr. Mancari because he was both a credi¬ 
tor of his company and he was also financially in- 

15 terested in his business conducted at 3706 Macomb 
Street, Northwest (R. p. 41). 
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John Fora 

Testified on behalf of the plaintiff as follows: 

That he is now employed at the Lafayette Cafe; that dur¬ 
ing the month of March, 1936, he was employed by Mr. 
Mancari at Mr. Mancari’s restaurant located at 14th and 
Oak Streets, Northwest; that at that time Mr. Mancari 
was operating a shoe repair business; that on the 11th day 
of March, 1936, he had a telephone conversation with Mrs. 
Mancari (R. p. 42); that he recognized Mrs. Mancari’s 
voice because he had talked with her over the phone quite 
a few times; that Mrs. Mancari called at about 11:00 
o’clock; that Mrs. Mancari asked him if he had seen Mr. 
Mancari; that he answered “No”; that Mrs. Mancari was 
agitated and he asked her if there was anything wrong; 
that she answered that she “was looking for Mr. Mancari” 
(R. p. 43); that he saw Mrs. Mancari that afternoon at 
about 1:00 o’clock at the restaurant; that on that occasion 
Mrs. Mancari showed him the article in the paper; that 
he read the article and he was somewhat mystified; that 
he said, “Mr. Mancari was here last night. How t could 
this happen?”; that after reading the article through, and 
seeing what it was all about, he told Mrs. Mancari there • 
was nothing to worry about; that it was just an advertise¬ 
ment; that Mrs. Mancari was still agitated; that Mr. Man¬ 
cari w T as not at the restaurant at that time (R. p. 44); that 
he saw Mr. Mancari later on that afternoon; that witness 
was unable to pacify Mrs. Mancari (R. p. 45). 

On cross-examination this witness testified as follows: 

That after he read the article he told Mrs. Mancari that 
it was an advertisement and not to worry about it (R. p. 45). 

Salvatore Mancari 

The plaintiff, testified on his own behalf, as follows: 

That he resides at 1370 Oak Street, Northwest, and that 
during the month of March, 1936, he was residing at 
16 3706 Macomb Street, Northwest, where he operated 

a shoe repair shop; that at the same time he was op¬ 
erating a restaurant at 3459 - 14th Street, Northwest (R. 
p. 47); that on that day he was shown an article, Plaintiff’s 
Exhibit No. 1; that he first saw the article at 3459 14th 
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Street, Northwest; that on March 11th, 1936, he left his 
home at about 8:00 o ’clock; that he got home in the after¬ 
noon between 4:00 and 5:00 o’clock; that he noticed his wife 
was kind of excited; that when he saw the article he felt 
that somebody was using his name without his permission; 
that it isn’t right for a man in business to have to lose his 
reputation, because a lot of people read the front line and 
don’t read the small lines (R. p. 48). 

On cross-examination, this witness testified that his wife 
was the first person to show him the article; that he read 
it through, but that when he first saw it he got excited him¬ 
self; that after he read it through he understood that it 
was advertising; that he did not know those people and 
never dealt with them; that after reading it through he 
told his wife not to worry about it (R. p. 49). 

On re-direct examination this witness testified that he 
talked the matter over with Mr. Fones; that when he ex¬ 
plained the article to Mrs. Mancari it did not do her any 
good (R. p. 49); that after explaining the article to her he 
observed no change in her condition; that she was still 
nervous for quite a few days. 

# Whereupon, the plaintiff closed his case. 

“Thereupon counsel for defendant, having announced 
that he had several matters of law to present the jury, was 
excused. Defendant’s counsel then announced that his first 
objection to plaintiff’s testimony was a failure of proof of 
defendant’s participation in the alleged acts upon which 
plaintiff based his claim for datnages (R. p. 50 & 51) saying, 
‘There is not a scintilla of evidence that the defen- 
17 dant, Frank P. Smith; Incorporated, mailed this 
document or had anything to do with it.” (R. p. 51). 

Thereupon ensued an argument by counsel on both sides 
during which counsel for plaintiff objected to the granting 
of the motion on the ground that the presence of defen¬ 
dant’s name in the body of the advertisement was prima 
facie proof of publication by defendant. 

Whereupon, the Court granted the motion, recalled the 
jury to the court room, and directed them to return a ver¬ 
dict for defendant, which the jury did. 

The plaintiff now tenders this Statement of Evidence 
herein, which he prays may be signed, sealed, enrolled and 

l 
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made a part of the record in this case, this-day of 

August, 1939, which is accordingly done. 

JOSEPH C. TURCO 
FRANK DE NUNZIO 
JESSE H. CHESSIN 
Attorneys for Appellant. 

Submitted this 9th day of August, 1939. 

18 Amended Designation of Record 

Filed Mav 9 1939 
•> 

* # # 

The Clerk of the District Court of the United States for 
the District of Columbia will please prepare a record on 
appeal in this case, and the following papers are hereby 
indicated for inclusion in the record: 

1. The declaration, first count. 

2. The demurrer. 

3. Judgment of the Court on the demurrer. 

4. The pleas (three). 

5. Memo.: Verdict of the jury by direction of the Court. 

6. Judgment. 

7. Memo.: Cost bond approved and filed. 

8. Assignment of errors. 

9. Statement of Evidence. 

10. This designation. 

JOSEPH C TURCO 
FRANK DE NUNZIO 
JESSE H CHESSIN 
Attorneys for Plaintiff. 

Service of a copy of the above amended designation of 
record acknowledged this 4th day of May, 1939. 

CHARLES V. IMLAY & 

JOHN R. REED 
Attorneys for Defendant. 
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19 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 18, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 88589 at Law, wherein 
Salvatore Mancari is Plaintiff and Frank P. Smith, Inc., 
a corporation, is Defendant, as the same remains upon the 
files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 10th day of August, 1939. 

CHARLES E STEWART, 
(Seal) Clerk, 

By CHAS B COFLIN, 

Assistant Clerk. 

Endorsed on Cover: No. 7452 Mancari, Appellant, vs. 
Frank P. Smith, Inc. United States Court of Appeals for 
the District of Columbia Filed .Jun 23 1939 Joseph W. 
Stewart, Clerk 






a 


C* K 


IN THE 


SJmteti States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


April Term. 


No. 7452. 


Salvatore Mancari, Appellant, 
v. 

Frank P. Smith, Inc., a Corporation, Appellee . 


BRIEF FOR APPELLANT. 


Joseph C. Turco, 

Counsel for Appellant. 


Pk£8s or Byron S. Adams, Washington, D. C. 
















m 










■ 





















INDEX. 


Page 

Statement of Case. 1 

Assignment of Error . 2 

Argument. 2 

Frances Mancari . 2 

Rosina Mancari... 3 

Armando Parletti. 3 

H. Melvin Fones. 4 

John Pora . 5 

Salvatore Mancari. 5 

Questions Involved . 6 

CASES CITED. 

Dunn v. Hearst, 139 Calif. 239; 73 Pac. 138. 11 

Eley v. Gamble, 75 Fed. (2d) 171, at page 174... 11 

Equitable Life Assurance Soc. v. MacDonald, 96 

Fed. (2d) 437, at page 439. 13 

Fire Ass’n of Philadelphia v. Mechlowitz, 266 Fed. 

322, at page 324 . 11 

Gunning v. Cooley, 281 U. S. 89. 12 

Malouff v. Pope, 9 Fed. (2d) 254. 9 

Metropolitan Life Ins. Co. v. Goodwin, 92 Fed. 

(2d) 274, at page 276. 13 

National Acc. Soc. v. Spiro, 78 Fed., at Page 777.. 8 

Peters v. Lohr, 124 N. W. 853. 13 

Scofield v. Parlin and Orendorff Co., 61 Fed. Rep. 

804 . 7 

Spooner v. Daniels, 22 Federal Cases No. 13, 244a, 

at page 934 . 10 

Sunny Point Packing Co. v. Faigh, 63 Fed. (2d) 

921. 9 





































IN THE 


Winittb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 


Aprtt, Teem. 


No. 7452. 


Salvatobe Mancabi, Appellant, 

v. 

Frank P. Smith, Inc., a Corporation, Appellee. 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 

For the purpose of clearness, the appellant and ap¬ 
pellee will be referred to as the plaintiff and defen¬ 
dant, respectively, the positions they occupied in the 
Court below. 

The plaintiff, Salvatore Mancari, sued the defendant 
corporation, the complaint (declaration) being origi¬ 
nally in two counts. A demurrer to the second count 
was sustained, and has, therefore, no part in this ap¬ 
peal. 

The first count (R. pp. 1, 2 and 3) seeks redress 
upon the ground of the violation of the plaintiff’s 
right of privacy by the defendant corporation. 
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Briefly, the plaintiff alleges (R. pp. 1, 2 and 3) that 
the defendant on, to-wit, the 11th day of March, 1936, 
wrongfully, unlawfully, wilfully and maliciously, pub¬ 
lished, or caused to be published, without the knowl¬ 
edge and consent of the plaintiff, those words and fig¬ 
ures appearing on Pages 2 and 3 of the record. 

The pleas of the defendant deny that it had anything 
whatever to do with the advertising, deny that it had 
knowledge of such advertising or that it had caused 
such publication. The defendant admits that it w*as 
engaged in the shoe business in the District of Co¬ 
lumbia and it sold shoes known as “Foot-Joy,” manu¬ 
factured by the Field and Flint Company of Brockton, 
Massachusetts. (R. pp. 5 and 6) 

ASSIGNMENT OF ERROR. 

The Court’s direction to return a verdict for the 
defendant at the close of plaintiff’s case. 

ARGUMENT. 

The nature of the appeal is such that it is necessary 
in the argument to take into consideration the testi¬ 
mony of the various witnesses who testified on behalf 
of the plaintiff. 

The evidence on the part of the witnesses for the 
plaintiff is as follows: 

Frances Mancari. 

Testified in substance as follows (R. pp. 8 and 9): 

That she is the wife of the plaintiff and that on, to- 
wit, the 11th day of March, 1936, she received from 
the mail man, addressed to the plaintiff, w’hat pur¬ 
ported to be a newspaper; that she read very little 
English and that she called her daughter for the pur¬ 
pose of explaining the contents of the paper; that her 
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daughter did explain it and she became alarmed and 
called the restaurant; that she waited until about 12:00 
o’clock, when she went to the restaurant located on 
14th Street, and when she asked if her husband had 
been there she was told that he had not; that she 
showed the article to two employees (Pora and Par- 
letti) and they answered “It looks bad.” 

She further testified, on cross-examination, that the 
plaintiff did not return home until about 4:00 o’clock 
and that she was in trouble during that time, although 
she was relieved after her husband returned. 

Rosina Mancari. 

Testified in substance as follows (R. pp. 9,10 and 11): 

That on the 11th day of March, 1936, her mother 
asked her to read a newspaper article because her 
mother could not read; that her mother was worried 
and upset after the article was read to her and called 
at the restaurant seeking her father. 

On cross-examination, this witness testified sub¬ 
stantially as follows: 

That she was 18 years old; that she was excited after 
seeing the headlines of the article and only read the 
headlines of the article to her mother which stated 
that her father was missing. She further testified 
that she did not show the entire article to her mother 
because she was too excited. 

Armando Parletti. 

Testified in substance as follows (R. p. 11): 

That he knew the plaintiff and was employed by him 
on March 11th, 1936; that Mrs. Mancari showed him 
the article in question and she was very excited; that 
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when he was shown the article he was very much sur¬ 
prised. 

On cross-examination, the witness testified that he 
did not see Mr. Mancari until late that night and did 
not talk to Mr. Mancari about it until very late, when 
he noticed that Mr. Mancari was very mad about the 
article in the paper. 

H. Melvin Fones. 

Testified in substance as follows (R. pp. 11 and 12): 

That he was employed by a creditor of Mr. Mancari 
and that on or about March 11th, 1936, he received a 
telephone call from Mrs. Mancari making inquiry as 
to the whereabouts of Mr. Mancari; that Mrs. Mancari 
told him that she had received a piece of mail which 
appeared to be a newspaper stating that Mr. Mancari 
was missing; that Mrs. Mancari seemed to be excited. 
He advised Mrs. Mancari that there was probably 
some misunderstanding and everything -would be all 
right; that that evening he saw Mr. and Mrs. Mancari 
and read the article involved; that the reading of the 
article had the effect of making him a little excited; 
that a lot of things ran through his mind; that he was 
interested in Mr. Mancari in a financial way and he 
wondered what the effect would have upon him person¬ 
ally; that there was a change in his feeling toward Mr. 
Mancari after he read the article such as would affect 
both his business and himself personally and that Mr. 
Mancari was very much disturbed. 

On cross-examination, this witness testified that he 
had been in business for about 18 years; that he won¬ 
dered in his mind when he read the article, as to 
whether something had not happened to Mr. Mancari 
which might affect his credit standing. The witness 
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further testified, on cross-examination, that after he 
read the entire article his wonder disappeared, but that 
when he saw the headlines he was excited. 

John Pora. 

Testified in substance as follows (R. p. 13): 

That he was employed by Mr. Mancari on the 11th 
day of March, 1936, and that he had a telephone call 
from Mrs. Mancari, whose voice he recognized; that 
Mrs. Mancari was agitated and when he asked her if 
anything was wrong she answered that she was look¬ 
ing for Mr. Mancari; that he saw Mrs. Mancari that 
afternoon at about 1:00 o’clock, when Mrs. Mancari 
showed him the article in the paper; that he read the 
article and was somewhat mystified, and he said ‘ ‘ How 
could this happen?”. The witness further testified 
that after he read the entire article he told Mrs. Man¬ 
cari that there was nothing to worry about; that Mrs. 
Mancari was still agitated. 

On cross-examination, this witness testified substan¬ 
tially as follows: 

That after he read the article he told Mrs. Mancari 
not to worry about it. 

Salvatore Mancari. 

The plaintiff, testified on his own behalf, substantially 
as follows (R. pp. 13 and 14) : 

That he operated a restaurant at 1370 Oak Street, 
Northwest, and operated a shoe shop at 3706 Macomb 
Street, Northwest, on or about March 11th, 1936; that 
on that day he left his home at about 8:00 o ’clock and 
returned home between 4:00 and 5:00 o’clock; that 
upon his return he noticed that his wife was excited 
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and lie saw the article in question; that he read only 
the headlines. 

On cross-examination, this witness testified in sub¬ 
stance as follows: 

That his wife was the first one to show him the ar¬ 
ticle; that he read it through but that when he first 
saw it he got excited himself; that after he had read it 
through entirely he realized that it was an advertise¬ 
ment; that he did not know the people whose names 
were printed on the article. 

On re-direct examination the witness testified that 
he talked the matter over with Mr. Fones and that 
after he had explained the article to Mrs. Mancari he 
saw no change in her condition and that she was ner¬ 
vous for quite a few days. 

Whereupon, the plaintiff introduced in evidence the 
article involved. 

QUESTIONS INVOLVED. 

1. The sufficiency of the identification of the defen¬ 
dant with the article involved and its participation in 
the publication thereof. 

2. Whether or not, at the close of the plaintiff’s case, 
there was sufficient evidence to go to the jury. 

As the record discloses, the defendant’s name ap¬ 
peared in the article introduced and received in evi¬ 
dence. (R. pp. 2 and 3) 

It is the contention of this plaintiff that introduction 
in evidence of the article in question and the receipt 
of same by the Court, was sufficient to identify the de¬ 
fendant with the said article. The law with respect 
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to this point is announced in the case of Scofield v. 
Parlin and Orendorff Co., 61 Fed. Rep. 804. 

On Page 807, the Court states as follows: 

“This letter, while not admissable to prove the 
offer of compromise, was admissable to show an 
independent statement or admission of fact perti¬ 
nent to the question in issue. Of the authenticity 
of these letters, and the contract transmitted with 
one of them, the circumstances and proof, the reg¬ 
ular transmission by mail, the letterheads and en¬ 
velopes, and the contents of the letters themselves 
leave no reasonable doubt. They should have 
gone to the jury, and, in the absence of contrary 
evidence, should have been accepted as conclusive 
of the execution of the contract by the defendant. 
• # ' If a document offered against a corporation 
is not genuine, or its execution unauthorized, the 
corporation will be able in most instances to show 
the fact, while, on the other hand, if direct proof 
of formal or overt corporate action or authority 
were required of the opposite party, it would often 
be, indeed it would be in the power of the corpora¬ 
tion to make it, difficult or impossible.” 

The plaintiff in this case can see no difference be¬ 
tween the delivery of the article involved in this mat¬ 
ter and the document produced in the case just cited. 
In that instance there was a question as to the gen- 
uiness of a contract entered into by the corporation. 
The Court properly states that if there is some doubt 
as to the genuiness of a corporate act, or the genuiness 
of a written document of a corporation, then that cor¬ 
poration certainly is in a position to show otherwise. 

In the case at bar a verdict was directed against the 
plaintiff, at the close of his case thereby strictly ab¬ 
solving the defendant from any tort without any proof 
whatsoever. 
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In its pleas (R. pp. 5 and 6), the defendant admits 
that it was engaged in the shoe business in the District 
of Columbia, admits that it was selling at that time, 
and had in the past sold “Foot-Joy” shoes. The name 
of the corporation appears in the article not in one 
place, but in three places, and that, in most cases of 
this nature, is held to be sufficient identification. 

In the case of National Acc. Soc. v. Spiro, 78 Fed., at 
Page 777, the Court has this to say with respect to 
sufficient identification contained in letters or other 
written instruments: 

“The objection to the introduction of the letter 
in evidence was renewed, ‘because the same had 
not been duly proven, and that comparison of 
handwriting could not be resorted to, to identify 
and prove a written instrument, especially so in¬ 
asmuch as the signature affixed to said letter was 
done by a rubber stamp and not under the seal of 
the company, or under its signature.’ The objec¬ 
tion was overruled and the letter admitted as evi¬ 
dence. The letter was written upon what pur¬ 
ported to be a printed letterhead of the Accident 
Society, and described Jos. I. Barnum as the sec¬ 
retary and general manager of the company. * * * 
Did the Court err in permitting this letter to go 
to the jury? The letter was one received in reply 
to one addressed to the plaintiff in error at its 
home office in New York. It came, or purported 
to come from New York, and purported to be a 
communication from the plaintiff in error. It 
was written upon the business letterheads of the 
corporation, and to it was affixed, by stamping, a 
fac simile signature of its secretary and general 
manager. The circumstances made a prima facie 
case in favor of the genuiness of the letter, and 
justified its submission to the jury, who were the 
ultimate triers of the fact of its genuineness.” 
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In the case at bar, it is true that no letter was in¬ 
volved. However, the article which has so often been 
referred to did contain, as it has been stated before, 
the name of the defendant, and, as the Court says in 
the preceding case, the question as to whether or not 
this defendant had anything to do with the publica¬ 
tion of the article was one for the jury, and prop¬ 
erly so. 

In the case of Malouff v. Pope , 9 Fed. (2d) 254, the 
Court said: 

“A letter that is received in the due course of 
mail, in response to a letter which has been sent, is 
presumed to be the letter of the person whose 
name is signed to it. * * * The presumption aris¬ 
ing from those circumstances is not more strong 
than the presumption that a financial statement of 
this nature is the statement of the person who pur¬ 
ports to have signed it, when such person has been 
informed that it is necessary for him to sign it 
and to send it to a mercantile house, before goods 
will be shipped to him which he has ordered, has 
promised to send it, and the statement is received 
by mail immediately after this conversation, and 
before the goods are shipped.” 

In the case of Sunny Point Packing Co. v. Faigh, 63 
Fed. (2d) 921, at page 924 the Court states as follows: 

“That the letter is only an unsigned carbon 
copy is obviously immaterial as it is the very doc¬ 
ument sent to plaintiff. The typewritten signa¬ 
ture ‘Sunny Point Packing 00.,’ and beneath ‘Su¬ 
perintendent^ adequately identified the author. 
* • • We, therefore, agree with the Court below 
that at least the opening statement of the letter, 
‘Your husband was missing from his fish trap on 
Saturday morning,’ was within the scope of the 
superintendent’s authority.” 


* 
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Spooner v. Daniels, 22 Federal Cases No. 13, 244a, 
at page 934. 

This suit involves a libelous article published in a 
journal, and the Court holds, as will appear, that the 
owner and editor of the journal is liable whether he 
has personal knowledge of the publication or not: 

“This imposes upon the plaintiff, in order to 
sustain his action, to show, firstly, that he was 
proprietor of this publication, and that he was 
the owner of this edition of Boydell; secondly, 
that the defendant is the person who has published 
the defamatory articles; and, thirdly, that the ar¬ 
ticle is, of itself, or by extraneous circumstances, 
of such a slanderous character as to make it the 
subject of a law suit. It is not necessary to es¬ 
tablish a degree of property in the points that 
would enable him to claim them, nor any other act 
of ownership than the possession and claim of the 
right to them. If the evidence shows you that he 
has conducted himself in respect to them as the 
owner, dealt with them as the owner, then he is to 
be regarded, for all the purposes of this trial, as 
the owner, there being no evidence controverting 
a natural inference from those facts. • * * He 
must prove to your satisfaction that the defendant 
is either the author of this publication, or in such 
position, in respect to it, that he becomes respon¬ 
sible for it. First, he must prove authorship by 
direct positive testimony to that fact, or he may 
establish it by the proof of such circumstances and 
facts as necessarily lead to the inference that 
he was the author; and, when he has given evi¬ 
dence enough to raise a fair presumption that he 
is the writer of it, then it devolves upon the defen¬ 
dant to exonerate himself from the effect of the 
inference in proof. * • * It must be that he was 
the proprietor, that he had a pecuniary interest 
in it or that he was placed in such superintendence 
and charge of it that enabled him to control the ar¬ 
ticles that were inserted. ,, 
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In the case at bar the evidence was not contradicted 
in any manner by the defendant, there being a directed 
verdict at the close of the plaintiff’s case, as it has 
been already stated, and the Courts hold, as in the 
case of Fire Ass’n of Philadelphia v. Mechlowitz, 266 
Fed. 322, at page 324: 

“Where * • • the evidence of a party to the ac¬ 
tion is not contradicted by direct evidence, nor by 
any legitimate inferences from the evidence, and 
it is not opposed to the probabilities, nor in its na¬ 
ture surprising or suspicious, there is no reason 
for denying to it conclusiveness.” 

And in the case of Eley v. Gamble , 75 Fed. (2d) 171, 
at page 174, the Court states: 

“On the question of stock ownership the books 
of the bank were prima facie correct. * * * And, of 
course, identity of person is presumed from iden¬ 
tity of names.” 

So that, in the case at bar the identity of the defen¬ 
dant is presumed from the identity of the name ap¬ 
pearing on the article. 

In the case of Dunn v. Hearst, 139 Calif. 239 ; 73 Pac. 
138, a case of libel against the defendant newspaper 
company, the Court in its charge to the jury, said as 
follows: 

“I charge you that the proprietor of a news¬ 
paper in which a libel is published is responsible 
for it as he would have been if it had been done 
by him personally or under his direction and su¬ 
pervision, and it is no defense to a libel that it was 
published in the absence of the proprietor by an 
employee, however competent he may be.” 
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There can be no doubt but that the law which ap¬ 
plies to documents in the form of letters or to libelous 
statements contained in a newspaper article is appli¬ 
cable in this case. 

The paper writing involved in this case is in the 
form of a newspaper and the appearance of the de¬ 
fendant’s name in the paper writing, together with the 
fact that there is an admission that this defendant sold 
“Foot-Joy” shoes in the pleas of the defendant, was 
sufficient to put the defendant to proof as to whether 
or not it actually participated in the publication of it. 

Could there have been better proof produced by the 
plaintiff at the trial of the case than the article itself 
containing the defendant’s name and advertising shoes 
that it admittedly sold in the District of Columbia? 
The Court might have, at the close of the entire case, 
properly directed a verdict based upon the evidence 
of the defendant that it did not participate in the pub¬ 
lication of the article. However, for the Court to di¬ 
rect a verdict at the close of the plaintiff’s case, at 
which time there had been absolutely no showing on 
the part of the defendant as to whether it had any part 
in the matter, was erroneous. The plaintiff contends, 
and the law states that the paper writing itself con¬ 
tained sufficient identification of the defendant with 
the publication of the article. 

The other question involved in the case is whether or 
not the matter was one for the jury. 

The trend of the Federal Courts, as announced in 
the case of Gunning v. Cooley, 281 U. S. 89, is that a 
mere scintilla of evidence is not enough to require the 
submission of an issue to the jury and that before the 
evidence is left to the jury there is a preliminary ques¬ 
tion for the judge to decide as to whether or not there 
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is sufficient evidence upon which a jury can properly 
proceed to find a verdict. 

The plaintiff agrees with this law, but states that 
the law and the evidence in this case do not come within 
its purview. 

The plaintiff maintains that a prima facie case of 
such a nature had been made out that it required at 
least some direct evidence or legitimate inferences con¬ 
tradictory to the plaintiff’s testimony. 

The introduction of the article in question, together 
with the oral testimony of the various witnesses for 
the plaintiff, would certainly have left an issue for the 
jury to determine as to whether or not the connection 
of this particular defendant with the publication would 
have been sufficient for the jury to return a verdict for 
the plaintiff. 

As also stated in the following case, a legal pre¬ 
sumption arose in the case at bar which required at 
least some evidence sufficient to overcome this pre¬ 
sumption and proof to the contrary should have been 
introduced. In the case of Metropolitan Life Ins. Co. 
v. Goodwin, 92 Fed. (2d) 274, at page 276, the Court 
states: 

“It is a rule of the substantive law declar¬ 
ing that for procedural purposes a certain prima 
facie probative force will and shall (until evidence 
sufficient to prove the contrary is introduced) be 
provisionally attached to a given state of facts; 
that is, a certain inference shall be drawn from it 
unless and until evidence sufficient to prove the 
contrary has been introduced.” 

In the case of Equitable Life Assurance Soc. v. 
MacDonald, 96 Fed. (2d) 437, at page 439, the Court, 
in quoting from the case of Peters v. Lohr, 124 N. W. 
853, states as follows: 
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“A presumption is not evidence of anything, 
and only relates to a rule of law as to which party 
shall first go forward and produce evidence sus¬ 
taining a matter in issue. A presumption will 
serve as and in the place of evidence in favor of 
one party or the other until prima facie evidence 
has been adduced by the opposite party; but the 
presumption should never be placed in the scale 
to be weighed as evidence. The presumption, 
when the opposite party has produced prima facie 
evidence, has spent its force and served its pur¬ 
pose, and the party then, in whose favor the pre¬ 
sumption operated, must meet his opponents 
prima facie evidence with evidence and not pre- 
sumptions. ,, 

The plaintiff is of the opinion that at the time of the 
directed verdict there was sufficient evidence before 
the Court to require the defendant to put in some proof 
as to its lack of participation in the matter. This not 
having been done by direction of the Court in sustain¬ 
ing the motion for a directed verdict, the plaintiff as¬ 
signs as error and the case should be reversed. 

Respectfully submitted, 

Joseph C. Tubco, 

Counsel for Appellant. 
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Appellee’s Statement 

Appellee’s first plea (R. p. 5), beyond admitting that de¬ 
fendant is a corporation and did business in the District 
of Columbia, puts in issue all the averments in plaintiff’s 
case, including the allegation that defendant published 
about plaintiff the matter set forth in the declaration. (R. 
p. 2, Par. 2, p. 3.) The second plea (R. p. 5) sets up affir¬ 
matively that advertising matter of the type set forth in 
plaintiff’s second count was the subject of an agreement 
between defendant’s manufacturer, Field and Flint, and a 
third party advertising corporation, Reuben H. Donnelly 
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Corporation (R. p. 5), whereby tear sheets simulating news¬ 
paper clippings (R. p. 6) were to be mailed to prospective 
shoe purchasers. The plea then denies that defendant was 
a party to the agreement or had any knowledge of it, or 
of the sending of any of the material until some samples 
were sent to defendant. Defendant denies that it had any 
knowledge of the persons to whom the matter was sent until 
a few persons came to its store and exhibited the same. 
Defendant in particular denies that it had any knowledge 
of the sending of the advertising matter to plaintiff until 
defendant was notified by plaintiff’s attorney of plaintiff’s 
intention to file this action. Defendant then denies giving 
any authority either to Field & Flint or to Donnelly Cor¬ 
poration to act on defendant’s behalf. (R. p. 6.) 

Plaintiff does not claim to have adduced any direct testi¬ 
mony overcoming the two pleas or either of them. A read¬ 
ing of the Narrative Statement of Evidence (R. pp. 8-15) 
and plaintiff’s analysis thereof (Brief pp. 2-5) demonstrates 
that. Plaintiff did not even produce the envelope in which 
the simulated newspaper clipping was alleged to have been 
mailed (R. p. 10), though plaintiff’s attorney “had had it” 
(R. p. 11). “The envelope was not produced at any time 
during the trial nor was any offer as to its character or 
markings produced at any time”. (Ibid.) Plaintiff on the 
other hand seeks to overcome the burden of proof cast upon 
him by defendant’s denials by a presumption of defendant’s 
(1) authorship and (2) responsibility for the mailing of 
the tear sheet arising from defendant’s name therein. 

The tear sheet, as will be seen from its language quoted 
in the declaration (R. p. 2), contains no purported signa¬ 
ture of defendant, but the name of defendant occurring four 
times in a statement, the author of which is not indicated. 

In so far as the analysis of the testimony in plaintiff’s 
brief (pp. 2-6) indicates that a tear sheet containing the 
language quoted in the declaration (R. pp. 2-3) was received 
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by plaintiff’s wife through the mail from some source not 
proved by any oral or written testimony, that is conceded 
to be a proper deduction from the record. It is admitted 
bv defendant to be a fact. Otherwise the testimony analyzed 

V •» w 

is believed to relate in the main to what plaintiff conceives 
to be plaintiff’s damages, and because that is irrelevant 
here defendant refrains from making reference to further 
items in the testimony minimizing the alleged damages. 

Summary of Argument 

I. Plaintiff must prove publication and defendant’s re¬ 
sponsibility therefor by preponderance of evidence. 

II. Plaintiff’s burden as to publication and defendant’s re¬ 
sponsibility is not discharged by presumption from 
defendant’s name in alleged defamatory matter. 

III. Plaintiff’s cases are not in point. 

ARGUMENT 

I. 

Plaintiff must prove publication and defendant’s respon¬ 
sibility therefor by preponderance of evidence. 

Defendant assumes for the purpose of this appeal that 
an action for breach of privacy exists in the District of 
Columbia and that such an action would exist under the 
alleged facts of this case, if proved. Defendant reserves 
for the future if necessary the right to challenge both propo¬ 
sitions; and if it becomes necessary at that time to point 
out that in any event nothing but nominal damages could 
exist in the little pleasantry involved in this harmless ad¬ 
vertising device. 

The law as to breach of privacy, where that action is per¬ 
mitted, follows closely that of libel and slander. 

2 j 
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In the note in 24 L. R. A. (N.S.) 991 the annotator dis¬ 
cusses the nature of the right of privacy and refers to it 
(p. 997) as “a right of action based on considerations 
analogous to the law of libel.’* 

In what is probably the leading case on the subject of the 
so-called “Right of Privacy”, analyzed in the above note 
(p. 994), Pavesich v. New England Life Insurance Company 
(1905), 122 Ga. 190, 222, 50 S. E. 68, 81, 69 L. R. A. 101,116, 
the court treats counts in breach of privacy and libel as 
both torts that can be joined in one cause of action. 

Analyses of other cases in the above Note (pp. 991-992) 
and deductions therefrom (p. 995) show that theories of 
breach of privacy and libel are frequently blended. Plain¬ 
tiff in his brief (pp. 10, 11) seeks to draw authority from 
the law of libel. 

Now in an action for libel or slander the elementary rule 
obtains as in all civil actions that plaintiff must prove the 
essential elements of his case. In reference particularly to 
publication and defendant’s responsibility therefor it is 
said in 37 C. J. “Libel and Slander” p. 72 [s. 466] b. Publi¬ 
cation and Responsibility Therefor —1. Presumptions and 
Burden of Proof: 

“The burden is on plaintiff to prove that the words 
were published as averred in the complaint and that 
defendant was responsible for the publication.” 

Two cases cited to the above quotation for plaintiff’s 
burden as to proving publication are Broughton v. McGrew 
(1889), 39 Fed. 672 (See p. 674); and United Cigar Stores 
v. Young (1911), 36 App. D. C. 390. (See pp. 409-410.) 

On plaintiff’s burden to prove defendant’s responsibility 
the court says in another case cited to the above quotation, 
Bigley v. National Fidelity & Casualty Company (1913), 94 
Neb. 813, 818; 144 N. W. 810, 812; 50 L. R. A. (N. S.) 1040, 
1045: 
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“The plaintiff had the burden of proof that the de¬ 
fendant was responsible for the letters (the alleged 
basis of the libel), etc.” 


n. 

Plaintiff’s burden as to publication and defendant’s re¬ 
sponsibility is not discharged by presumption from defend¬ 
ant’s name in alleged defamatory matter. 

Plaintiff’s brief fails to show any case on his exact point, 
viz.: that the publication and defendant’s responsibility 
therefor may be presumed from the presence of defendant’s 
name in the publication. An extended search reveals no 
case in which such a contention was made and hence no case 
in which such a contention was upheld. But several well 
considered cases have been found which negative the legal 
basis of such a contention. 

In Strader et al. v. Snyder (1873), 67 Ill. 404, an action 
for libel, plaintiff charged that defendants had written and 
procured to be published by a newspaper a defamatory 
letter. Defendants were not connected with the paper and 
the article thereon purported to be signed by each of them. 
The evidence tended to show that the defendants signed an 
article, which was recopied and sent to the paper. It was 
held (p. 408) that the plaintiff’s counsel could not read the 
newspaper in evidence without first producing the original 
manuscript from which it was published. (Defendants had, 
however, cured the error by introducing the manuscript 
later themselves.) 

If there were such a legal presumption as that for which 
plaintiff in this case contends the difficulty in the Strader 
case need not have arisen, for plaintiff there could have 
rested upon a presumption of defendants’ authorship, 
arising out of the presence of defendants’ names in the 
article. And the presumption would have been strength- 
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ened by the appearance of those names as signatures. (In 
the present case, as pointed out above defendant’s name 
does not appear as a signature.) But the Illinois court in 
the Strader case requires proof of authorship by produc¬ 
tion of the original manuscript notwithstanding the exist¬ 
ence of a printed copy containing defendants’ names as 
signatures. 

In the case of Prussing v. Jackson (1904), 208 Ill. 85; 69 
N. E. 771, an action was again filed for libel. Plaintiff 
charged defendant composed and caused to be published in 
the Chicago Times-Herald a libelous article. Defendant 
was not connected with the Times-Herald, and the attempt 
was to prove he wrote a letter therein quoted and that he 
had given it to a reporter to procure its publication. The 
letter was quoted in small type. The defendant apparently 
had admitted to plaintiff and another that he knew of the 
article, that it was from information given him, that the 
letter was exactly what he was informed, and that the 
letter was the one given to the reporter. Defendant objected 
to introduction into evidence of the published article and 
its later admission was held error. It was held that plaintiff 
must produce the original manuscript or explain its absence. 
Defendant did not produce it on notice, nor did plaintiff 
show diligence in search for it. 

The article was admitted over objection after plaintiff’s 
counsel proposed he be permitted to read it and said that 
he would “undertake to connect it with the defendant; so 
if we fail of course your honor will exclude it.” 

The court finds (208 Ill. 89, 69 N. E. 774) that by the 
great weight of authority the printed article is secondary 
evidence, quoting language to that effect from Am. <& Eng. 
Encyc. of Law, 2d Ed. 1076. 

If it can be assumed that the printed article bore defend¬ 
ant’s signature as seems natural from its description as a 
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letter (208 Ill. 89, 69 N. E. 772), all that was said above 
as to the Strader case applies. But if the so-called letter 
was not signed (Cf. 208 Ill. 92, 69 N. E. 773) the case never¬ 
theless stands, it is submitted, against any presumptive 
authorship of a printed article without some positive evi¬ 
dence connecting the defendant therewith. 

The cae of Adams v. Kelly (1824) Ry. & M. 157,171 Eng. 
Reprint 977, while not exactly in point, supports defendant’s 
contention. 

Plaintiff wanted to show defendant had caused and pro¬ 
cured a printed libel to be inserted in a newspaper. A 
reporter for the paper was brought in, who testified that de¬ 
fendant told him the slanderous matter for purpose of pub¬ 
lication. The reporter drew up an account in writing which 
he left at the newspaper office, to be published. The re¬ 
porter identified the published account as the one he gave 
the editor, with slight unimportant alterations. An objec¬ 
tion to reading the printed account against defendant, the 
speaker, was sustained. The court ruled that the repor¬ 
ter’s account must be produced to show it was the same as 
published by the paper and that if so it could be considered 
as published by the defendant. 

While Professor Wigmore in Wigmore on Evidence , 2d 
Ed. s. 1237 criticizes the above case (and Prussing v. Jack- 
son, supra.), on the ground that it was sufficient for plain¬ 
tiff to connect up the printed matter in the newspaper with 
defendant’s original writing, he inferentially approves the 
proposition that the defendant must be connected with the 
printed words bv something more than a presumption. 

m. 

Plaintiff’s cases are not in point. 

Only two of the cases cited in plaintiff’s brief concern | 
defamation. 
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The first from which he quotes at length in his brief (p. 
10) is Spooner v. Daniels (1854), 22 Federal Cases No. 13, 
244a, p. 934 (Betts’ Scr. Bk. 505). 

The case was in the U. S. Circuit Court for the Southern 
District of New York. No statement of facts is given but 
the report consists entirely of the language of a charge to a 
jury. The case seems to refer, as plaintiff himself appre¬ 
hends it (Pit’s Brief p. 10), to the liability of the owner 
and editor of a newspaper for matter contained therein libel¬ 
ling plaintiff’s edition of Bovdell whether the matter was 
defendant’s personal work or not. Lines 4-6 of the quota¬ 
tion reproduced in plaintiff’s brief indicate that the burden 
is upon plaintiff to show “that the defendant is the person 
who has published the defamatory articles”. No help from 
presumption thus far is indicated. That arises only when 
plaintiff has supplied evidence and defendant has failed to 
furnish evidence as appears in a subsequent sentence of the 
quotation: 

“If the evidence shows you that he (the defendant) 
has conducted himself in respect to them (the matter 
previously mentioned) as the owner, dealt with them 
as the owner, then he is to be regarded, for all the pur¬ 
poses of this trial, as the owner there being no evidence 
controverting a natural inference from those facts.” 

The burden of proof on evidence as distinguished from 
presumption is further shown in language omitted by plain¬ 
tiff as indicated by his first asterisks, thus: 

“The next important step is to satisfy you, upon the 
evidence, that he (the plaintiff) has selected and made 
the subject of this action, the individual whom he sup¬ 
poses has done the wrong.” 

The words next quoted in the brief indicate that “He 
(plaintiff) must prove to your satisfaction that the defend¬ 
ant is either the author of this publication, or in such posi- 
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tion, in respect to it, that he becomes responsible for it.” 
Plaintiff “must prove authorship by direct positive testi¬ 
mony to that fact, or lie may establish it by proof of such 
circumstances and facts as necessarily lead to the inference 
that he was the author.” It is only then that the presump¬ 
tion of authorship arises and the burden of disproving de¬ 
volves upon defendant. 

(All Italics and parentheses in the above quotations are 
supplied). 

Surely there is nothing in the charge which justifies a 
presumption of authorship from the mere presence of de¬ 
fendant’s name in a publication. 

The other defamation case cited in plaintiff’s brief (p. 
11) is Dunn v. Hearst, 139 Calif. 239, 73 Pac. 138. Like 
Spooner v. Daniels, supra., it concerns the liability of the 
proprietor of a newspaper for an alleged libelous article 
contained therein. Plaintiff’s quotation from the case is 
not concerned with any presumption, and does not nega¬ 
tive what defendant contends herein with reference to the 
burden upon plaintiff. 

The other cases cited by plaintiff do not concern defama¬ 
tion, and it is submitted that on facts and principles they do 
not approach the present case. 

Scofield v. Parlin and Orendorff Co., 61 Fed. 804, (Pit’s 
Brief p. 7) concerns the alleged making of a contract. A 
signed letter by one party to a contract was admitted by 
presumption when it was in response to a communication 
by the other party. Similar facts and doctrine appear in 
National Acc. Soc. v. Spiro, 78 Fed. 777, as appears from 
plaintiff’s own quotation (Brief p. 8), and in Malouff v. 
Pope, 9 Fed. (2d) 254, as again appears in plaintiff’s own 
quotation. 

Sunny Point Packing Company v. Faigh, 63 Fed. (2d) 
921, permits the admission in evidence of a carbon copy 
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of an employer’s letter with a typewritten signature under 
facts establishing its authenticity. In Fire Assn, of Phila¬ 
delphia v. Mechlowitz, 266 Fed. 322, an action on a policy, 
testimony had been given on both sides and the question 
was whether or not the court below was right in directing 
a verdict for plaintiff. 

Eley v. Gamble , 75 Fed. (2d) 171, is concerned only 
with the question of a right to rely on a corporation’s list 
of stockholders as being prima facie correct. The ques¬ 
tion is, as plaintiff’s quotation from tho case (Brief, p. 11) 
shows, a matter of identity of persons with names. 

Metropolitan Life Ins. Co. v. Goodwin , 92 Fed. (2d) 274, 
refers to a presumption of death arising from a seven years’ 
absence. A presumption of fraud is the subject matter of 
Equitable Life Assurayice Soc . v. MacDonald , 96 Fed. (2d) 
437. The language therein cited from Peters v. Lohr, 24 
S. D. 605, 124 N. W. 853, relates to a state of facts where 
a tax deed signed by an assessor and reciting its regularity 
is given prima facie validity though lacking the signature 
and seal of the county auditor to the oath. No question 
of presumption of authorship is involved. 

Conclusion 

In the absence then of such a presumption as that for 
which plaintiffs contends, there was not a scintilla of evi¬ 
dence to go to the jury to prove that defendant mailed or 
had anything to do with the tear sheet to plaintiff. This 
was the ground of defendant’s motion for a directed verdict. 
The reference in plaintiff’s brief (pp. 12-13) to Gunning 
v. Cooley , 281 U. S. 89, 74 L. Ed. 720, indicates that in 
his own view it is only by the presumption for which he 
contends that he can escape the rule of that case which 
requires not only a scintilla of evidence but more to justify 
not taking a case from a jury on an issue of fact. 
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If there were such a presumption as that for which plain¬ 
tiff contends, any one, no matter how innocent, would be 
subject to the burden of overcoming an action for damages 
whenever his name might appear in some published report. 

The defendant therefore requests that the judgment of the 
lower court be affirmed. 

Respectfully submitted, 

Charles V. Imlay, 

John R. Reed, 

Attorneys for Appellee. 
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